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A TTEMPTS to improve the condition of US prisoners of war (PWS) in
North Vietnam have been prominent in US diplomatic efforts, but have

met with little success. The US position has been the obvious one of insieting
upon the treatment guaranteed by the 1949 Geneva Convention on prisoners of
war. This convention wae designed by tbe international community to prevent
exactly what is taking place in North Vietnam today. It is necessary, then, to
examine the reasons the North Vietnamese Government has put forward to jus-
tify its apparent misconduct.

Since the beginning of the hostilities, North Vietnam has continually re-
fused to apply the 1949 convention to US prisoners of war on. the basis that it
considered these prieoners “war criminals.” The seed of thie attitude apparently
lies in a former custom which was interpreted by many to hold that those who
violated the laws of war could not avail themselves of the protection such laws
afforded. Out of this, the North Vietnamese seem to have reasoned that mem-
bers of the enemy armed forces who committed “war crimes” could not claim,
es a matter of right, tbe protection and etandard of treatment afforded other
prisoners of war by international conventions.
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Actually, such a custom or rule,
whose ramifications and limits were
never clearly spelled out, no longer
exista. A new and more judicious at-
titude was already evident in Article
63 of the 1929 Geneva Convention
which established minimum proce-
dural safeguards for the trials of
prisoners of war. The problem in
World War II was whether such pro-
cedural safeguards applied both to
“precapture’’-usually war crimes—
as well as “postcapture” offenses—
usually breaches’ of camp discipline.

World War II War Crimes
The matter was important in con-

nection with the trial of General To-
moyuki Yamaehita for war crimes
immediately following World War II.
The procedures required by the 1929
Geneva Convention were not followed
in the conduct of his trial. The US
Supreme Conrt upheld the conviction
interpreting such procedural require-
ments of the convention to be applica-
ble only to trials for postcapture of-
fenses. ~ A similar conclusion was
reached by the Netherlands Court in
the Rauter trial Z and by the French
Supreme Court of Appeals in the trial
of Robert Wagner. 8

The drafters of the 1949 convention
sought to modify tbe restrictive
World War II interpretation not only

, ReYamenhitn, 827 U.S. 1, 20-23 ( 1946).
, 14 H4TWC 116 (1949).
s 3 LRTWC 28, 42, 69 (1946).
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by changing the location of fhe article
requiring procedural safeguards (now
Article 102), but, more importantly,
by adding an entireIy new article.
This new provision, Article 85, pro-
vides that:

Pri80ners of war prosecuted under
the law8 of the Detaining Power for
acts committed prior to capture shall
retain, even if convicted, the benefite
of the preeent convention. “

Reservations to Article 85
Following the adoption of this arti-

cle, an interesting series of events
took place, the unhappy effect of
which is with the US prisoners in
No_tihVietnam today.

‘First, when depositing its ratit3ea-
tion to the 1949 Geneva Convention,
the Soviet Union made the following
reservation, and 11 other Communist
countries, including North V]etnam,
made reservations which were the
came in substance although varying
slightly in form:

The (communist state eencerrwd)
doee not consider itself bound by the
obligation which foUows front Article
85, to extend the application of the
Convewtian to ~“eoners of war who
have been convicted under the law of
the Detaining Power, in aeeorda?we

with the ~“nciple8 of the Nuremberg
tm’al for war crimee and crhaee
against humunitg, it being umferetood
that person-r conw”cted of euch m“mee
muet be subject to the conditions ob-
taining in the country in queetion for
those who mufergo their pnrtishnwnt.

Next, several etates, upon reading
the reservations, considered them un-
clear in regard to the precise benefits
otherwise provided by the convention,
which were to be denied prisonere of
war by the Communist etatee, and the
precise time such benefits would be
withdrawn, Consequently, the Swiss
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Federal Council,- in its capacity as
depository of the 1949 convention, was
requested to ask the USSR for an in-
terpretation of its reservation. The
Swiss Federal Council did so, and, on
26 May 1955, the Soviet Union made
the following reply:

. . . the rewwvativn . . . signifies
that prisoners of war who . . . have
been convicted of war m“nws or
cm”meeagainat humanity must be sub-
ject to the conditions obtaining in the
USSR foT all other pereons undergo-
ing puniahownt in execution of judg-
ments by the courts. Once sentence
has beeome legally enforceable, per-
sons in this Cate90W C07WeqZ4#ntkidO
not enjov the protection which the
convention affords.

With regard to persowc sentenced
to be dew”ved of their liberty the pro-
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tection afforded by the Convention be-
comes applicable again only after the
sentence has been served. . . . (Em-
phucie added.)

It ie clear from this reply, as, in-
deed, it appeared reasonably clear
from the wording of the reservation
itself, that the USSR and other Com-
munist etates did not intend to pr~
serve the customary rule of denying
certiln prisoner of war rights to a
euspected war criminal, but intended
only to deprive a prisoner of war
rights guaranteed by the convection
while serving a sentence for the com-
mission of a war crime or a crime
against humanity.

A neutral state or the International
Committee of the Red Cross could not
look after his interests during the
period of incarceration as they could
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those prisoners of war convicted of
postcapture offenses involving disci-
plinary breaches and other common
law-type crimes committed after cap-
ture. The rights lost pertain to the
manner of incarceration, inspection
by outside agencies, and communica-
tion from and to the convicted pris-
oner.

War Criminal Issue
There is no hint in the reservation

itself, in tbe Soviet explanation, or in
the interpretation of the International
Committee of the Red Cross 4 that a
large group of prisoners could be
labeled “war criminals” without trial
and thus deprived of all rights under
the convention. Such a position does
not lend itself to serious considera-
tion, Unfortunately, however, ita lack
of substance has not prevented the
North Vietnamese from putting it
forward as supporting justification
for the denial of protection.

Ambassador David K. E. Bruce,
former chief of the US delegation to
the negotiations on Vietnam now tak-
ing place in Paris, adequately sum-

marized the war criminal issue in
answering a question put to him at a
news conference in Paris .on 1 De-
cember 1970:

Question. What about the factthat
North Viet-Num doe8n’t recognise
these men ae p%0~r8 Of war?

Answer. JVe.fl,they have got them
now in a sort of limbo. Thsy used to
be ‘war criraina18.’ Now they are fa-
belsd variouelft as ‘801dier’—not as
‘mercsuam”es’ excapt in private con-
versation, 8ometime8 even then the~
are labeled a8 ‘war crimimzle’-but I
think tkat they are. pfainlu covsred bg
the Geneva Convention and by the

~ See Pictet COmme.tarr-Oe.evs C.3nventi.n
Relative to the Treatment of Priso.em of War
426 (1960) .
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Zanguage of it. There ~8 a fine ~uridi-
cal point involved there which I won’t
bore you wttk as to wh8th87 had ths~
brought these mtm to trial ae war
crimiwuls, and hod the~ then been
trisd and found guiltu, whether thsn
they would have been prisonae of
war.

I will refer yh to an inter-national
lawyer becarwe as an old, but now
ignorant, lawger tngself 1’ jind the
qu88tion quite fascinating, and I think
that the attituti taken bg ths other
8ide in this ‘reepect i8 absolutely m“th-
out any fonndattoa whatever. s

Crimas Against Paacs
A curious omission from the reser-

vations to Article 86 made by the
Communist states is any reference to
crimes againet peace. The reservation
refers only to prisoners of war con-
victed of war crimes and crimes
against humanity. There were, how-
ever, at Nuremberg not two, but three
categories of crimes—the third being
crimes against peace.

A literal reading of the reservation
wduld require that any prisoner of
war sentenced for crimes against
peace would, even after conviction,
remain entitled ti all the benefits pro-
vided by the convention. However, it
is felt that the Communist etates
probably wouid not make such a fine
distinction and would lump crimes
against peace under, war crimes, and
thus interpret their reservation as all
encompassing.

A graver problem,than terminology
is involved in charging prisoners of
war as war criminaie because they
participated in a war regarded by a
capter ae illegal. The charge of illegal
war, as developed and interpreted at
the Nuremberg trials, applies only to

STin Dwurtment of Stata lhdlatitc, 21h.ra-
ber 1S70,p 741.
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those ‘who have
positions in the

held policymaking
initiation or basic

direction of the war. Under.tK inter-
pretation, certain Gernmn Xnerals
were acquitted of such a charge. e

It has been further stated:
Even supposing that the fact of ag-

greeewn ie clearly established, there
can therefore be rae questkm of inatl-
tt6ting pond proceedings against a
large number of ~“eeners of war or
against certain categories of them. If
the Detuim”ng Power cmwidered that
it Jmd reaeen to institute such pro?
ceedinge, that could only be in excep-
tional easee, against pr%wwre of war
who in their own eountW had a direct
influence on the decieione which led to
the lpuuehing of the war of aggrea-
eion, 7

There is, unfortunately, a reel dan-
ger that the limited definition of those
possibly guilty of crimes against
peace will he broadened in an idee-
logicel conflict tn include captured
military officers, as well as individuabr
in high, political policymaking posi-
tione.

Inherent Inequities
This reasoning does not apply to

those military prisonere who have
violated specific lawe of war in the
condu~t of hostilities or in the treet-
ment of helpless civilians or prisoners
of war. For example, in World War II,
.lapan tried come US airmen as “war
criminals,” charging them with the
willful bombing of what the Japanese
authorities considered to be obviouely
nonmilitary targets. If such charges
were factually true, there could be no
strict legal objection, then or now, to
euch trials by a captor.

However, there are eeveral inherent

@U.e.V. Von L-seb, Ie Trials d War Cr&iIUJS
448 (1950) .

, Pictet 00mmen4arr, oP. cit., 421 (1960).
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inequities to such triaJe during the
war. The first is the obvious difficulty
the accused has in securing evidence
in hie own behalf. The eecond is the
extreme danger of bias in an enemy
court inflamed by the propaganda and
hatreds of wartime. The first can
be avoided, and the second, lessened
somewhat hy deferring such trials to
the end of hostilities.

Crimes Against Humanity
Crimes against humanity are prin-

cipally war crimes on so vast a ecale
that they usualry require the con-
tinued patilcipation of governmental
agencies rather than the unplanned
delinquencies of individual soldiere.
There is, therefore, no real reason
why a military man could not be in-
volved in a crime against humanity al-
though it would appear lees confusing
to look upon the act simply as the war
crime it most frequently is. Even a
prisoner of war might, after capture,
be guilty of a crime against humanity
if he permite himself to he a tool in
the systematic persecution of other
prisoners or of his own countrymen.

The legal protection enjoyed by
prisonere of war has heen eteadlly
progressing since the United States
and Prussia first signed a treaty gov-
erning the treatment of prisoners of
war. e The 1949 Geneva Convention on
prisoners of war represents the fruit
of 185 yeare of continuing efforts to
imptove this humanitarian area of the
law of war. It has been seriously com-
promised by North Vietnam with its
“war criminal” claesificetion.

This danger to the convention of
war crimes accudatilons against pris-
oners of war wak noted even before
the Vietnam hostilities. In 1960, the
International Cotiittee of the Red

se e& 54, 96, 17s6.
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Cross, h its commentary, stated:
Dun”ng the con f7icts which have oc-

curred since the Second World War,
there have been a great many accusat-
ions of the violations of the faws and

customs of war; it is to be feared that
accusations of this kind might be
brought systematicallfi against a
great man~ member-s of the armed
forces or at least against certain cate-
gories of these forces. g

GPictet Commentary, OP. W., 426 ( 19601.

This danger may be minimized by:
● Eliminating the reservations to

Article 85.
● Maintaining the limited category

of those capable of committing crimes
against peace.

● Postponing most war crimes
triale by the captor to the end of the
hostilities.

● Maintaining prosecution during
the conflict by a combatant’s own
courts of its members guilty of in-
dividual war crimee.

As long as Americansare held prisoner in Southeast Asia, as long as
Americans missing in action have not heen properly accounted for, our ef-
forts must continue to keep this issue hefore the public in our own country

and in the rest of the civilized worId and to reinforce tbe demand for justice

for these men.

We must continue unceasingly to demand that the rights of prisoners of
war under the Geneva Convention he respected. . . .

Secretary of Defense Melvin R. Laird
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